
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o t

T .  L .  D i a m o n d  a n d  C o . ,  f n c .
and The Meadowbrook Corporat ion

for  Redeterminat ion  o f  a  Def ic iency  or  a  Rev is ion
of a DeterminaLion or a Refund of Corporat ion
Franchise Tax under Art ic le 9A of the Tax Law for
t h e  F i s c a l  Y e a r s  E n d i n g  1 0 / 3 1 / 7 3  &  I 0 / 3 t / 7 4 .

AT'FIDAVIT OF MAIIING

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the DeparLment of Taxat ion and Finance, over 18 years of age, and that on
Lhe 27Lh day  o f  May,  1983,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied
mai l  upon T .  L .  D iamond and Co. ,  Inc .  and The Meadowbrook  Corpora t ion ,  the
pet i t ioners in the within proceeding, by enclosing a true copy thereof in a
secure ly  sea led  pos tpa id  wrapper  addressed as  fo l lows:

T .  L .  D i a m o n d  a n d  C o . ,  I n c .
and The Meadowbrook Corporat ion
30 Rockefe l le r  PLaza
New York, NY 10020

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a
(post.  of f ice or off ic ial  depository) under the exclusive care and custody of
the Unit .ed States Postal  Service within the State of New York.

That deponent further says that the said addressee is the pet i t ioner
herein and that the address set forth on said wrapper is the last known address
of  the  pe t i t ioner .

Sworn to before me this
27Lh day  o f  May,  1983.

AUTHORIZED TO

D' ,'/"-? 
/ /

L', { u4.

OATHS PURSUANT
NISTER
TAX LAW

SECTION 174



STATE OF NEW YORK

STATE TAX COMMISSION

I n  t he  l l a t t e r  o f  t he  pe t i t i on

o f
T .  L .  D i a m o n d  a n d  C o . ,  f n c .

and The Meadowbrook Corporat ion

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of borporat ion
Franchise Tax under Art ic le 9A of the Tax Law for
t h e  F i s c a l  Y e a r s  E n d i n g  I 0 / 3 I / 1 3  &  I 0 / 3 I / 7 4 .

State of New York
County of Albany

Dav id  Parchuck ,  be ing  du ly  sworn ,  deposes
of the Department of Taxat ion and Finance-,  over
the ,27 th  day  o f  May,  1983,  he  served the  w i th in
mai l  upon leonard Rodney the representat ive of
p roceed ing ,  bV enc los ing  a  t rue  copy  thereo f  in
wrapper  addressed as  fo l lows:

AFFIDAVIT OF MAITING

and says that he is an employee
18 years  o f  age,  and tha t  on
not ice  o f  Dec is ion  by  cer t i f ied

t.he pet i t ioners in the within
a  secure ly  sea led  pos tpa id

Leonard Rodnev
Rosenbluth, Rlsenbluth & Rodnev
342 Madison Avenue
New York ,  Ny  10017

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a(pos t  o f f i ce  o r  o f - f i c ia l  depos i to ry )  unae i  th " ' " " " l r : s ive  care  and cus tody  o fthe united stat.es Postal  Seivice within the state of New york.

-  That deponent- further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address seL forth on said wrapper is thelas t  known address  o f  the  representa t ive  o f  t .he  pe t i t ioner .

Sworn to before me this
27 th  day  o f  l {ay ,  1983.

u4-
AlicftonrztD ro MINISTER
OATHS PURSUANT
SECTION 174

TO TAX IJAW



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Ylay 27, 1983

T .  t .  D i a m o n d  a n d  C o . ,  I n c .
and The Meadowbrook Corporat ion
30 Rockefe l le r  PLaza
New York ,  NY 10020

Gentlemen:

P lease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewith.

You have now exhausted your r ight.  of  review at the administrat ive level.
Pursuant to sect ion(s) 1090 of the Tax law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of t .he Civi l  Pract ice Law and Rules, and must be commenced in the
Supreme Court of  the State of New York, Albany County, within 4 months from the
d a t e  o f  t h i s  n o t i c e .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Building /f9 State Campus
Albany ,  New York  12227
Phone l /  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Pet i t ioner '  s  RepresenLat ive
Leonard Rodney
Rosenbluth, Rosenbluth & Rodney
342 lladison Avenue
New York ,  NY 10017
Taxing Bureau' s Representat ive



STATE OF NEI,/ YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

T .  I .  D IAM0ND & C0. ,  fNC.  and
TI{E MEADOWBROOK CORP.

for Redeterminat ion of a Def ic iency or for
Refund of Franchise Tax on Business Corporat ions
under Art ic le 9-A of the Tax Law for the Fiscal
Years  Ended October  31 ,  1973 and 0cLober  31 ,
r974 .

DECIS TON

Pet iL ioners ,  T .  L .  D iamond & Co. ,  Inc .  and The Meadowbrook  Corp . ,  30

Rockefe l le r  P Iaza ,  New York ,  New York  10020,  f i led  a  pe t i t ion  fo r  redetermina-

t ion of a def ic iency or for refund of f ranchise tax on business corporat ions

under  Ar t i c le  9 -A o f  the  Tax  Law fo r  the  f i sca l  vears  ended 0c tober  31 .  1973

and October  31  ,  7974 (F i le  No.  24999) .

A  fo rmal  hear ing  was he ld  be fore  Dor is  E .  S te inhard t ,  Hear ing  0 f f i cer ,  a t

the off ices of the SLate Tax Commission, Two t{or ld Trade Center,  New York, New

York ,  on  September  16 ,  1982 a t  1 :40  P.M. ,  w i th  a l l  b r ie fs  to  be  submi t ted  by

November 11, 1982. Pet i t . ioners appeared by Rosenbluth, Rosenbluth & Rodney,

Esqs .  (Leonard  Rodney,  Esq. ,  o f  counse l ) .  The Aud i t  D iv is ion  appeared by

Pau l  B .  Coburn ,  Esq.  ( f rw in  A .  Levy ,  Esq.  ,  o f  counse l ) .

ISSIIES

I .  Whether ,  in  1977,  the  Aud i t  D iv is ion  proper ly  den ied  pe t i t ioners

permiss ion  to  f i le  amended f ranch ise  tax  repor ts  on  a  combined bas is  fo r  the

f i s c a l  y e a r s  1 9 7 3  a n d  7 9 7 4 .

I I .  I f  so ,  whether  subd iv is ion  4  o f  sec t ion  217 o f  the  Tax  law as

app l ied  to  pe t i t ioners  v io la tes  the i r  r igh ts  Lo  equa l  p ro tec t ion  under  the
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laws, as guaranteed by the United l i tates Const i tut ion and the Ner+ York Const i tu-

t ion .

FINDINGS OF FACT

1.  For  the  f i sca l  years  ended October  31 ,  1973 and 0c tober  31 ,  1914,

pe t i t ioner  T .  L .  D iamond & Co. ,  fnc .  ( "D iamond" )  f i l ed  f ranch ise  tax  repor ts  on

a separate basis,  computing and rennit t ing tax upon i ts net income al located to

Lh is  s ta te .

2. On or about July 8r 1977, Diamond and pet i t ioner The Meadowbrook Corp.

("Meadowbrook") f i led an amended fr :anchise tax report  for the f iscal  year ended

October 31, 7973, recomputing t .he t-ax l iabi l i ty for that year on a combined

bas is ,  and a  C la im fo r  Cred i t  o r  Refund o f  CorporaL ion  Tax  Pa id ,  seek ing  a

re fund in  the  amount  o f  $381519.00 .  On or  about  December  29 ,  7977,  pe t i t ioners

f i led  an  amended f ranch ise  tax  repor t  fo r  the  f i sca l  year  ended 0c tober  31 ,

1974, simi lar ly recomputing the tax on a combined basis,  and a claim for refund,

i n  t h e  a m o u n t  o f  $ 6 7 , 9 1 0 . 0 0 .

3 .  On I 'ugus t  22 ,  7977,  the  Au 'd i t  D iv is ion  den ied  pe t i t ioners t  c la ims in

a I I  respec t .s ,  o f fe r ing  the  fo l low ing  exp lanat ion :

"Combined reports are discret ionary with the Tax Comnission and are
not pernr i t ted on a retroact. ive basis except for 'unusual c ircum-
stances ? .  By I  unusual c ircumstances t  ,  we mean any circumstance
which would have ruled out the possibi l i ty of  f i l ing combined reports
a t  the  t ime the  repor ts  were  due. "

4. Diamond, a corporat ion organized under the laws of New York, is

engaged in the business of t rading ferrous and nonferrous metals.

5 .  Meadowbrook ,  a  West  V i rg in ia  corpora t ion  loca ted  in  Spe lLer ,  l {es t

Virginia,  is a whol ly-owned subsidiary of Diamond which is engaged in the

bus iness  o f  p rocess ing  z inc  res idues  in to  z inc  d ross  and s lab  z inc .  Pr io r  to

i ts acquisi t ion by Diamond in 197I or 7912, Meadowbrook operated under the name
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Matthiessen and Hegeler and was a major customer of Diamond, purchasing thousands

of  tons  o f  raw mater ia l  on  a  regu l i r r  bas is .  A t  tha t  t ime,  Meadowbrook  began to

experience severe f inancial  di f f icul t ies, and i t  was decided that Diamond would

acquire the corporat ion because i t  was an import.ant customer and was heavi ly

indebted to Diamond.

6 .  Theodore  L .  D iamond is  the  so le  o f f i cer  o f  D iamond and the  pres ident

of Meadowbrook. The only other of i [ icer of Meadowbrook is the secretary, Mi l ton

A s c h .

] .  During the t ime under considerat ion, Meadowbrook employed approximately

100 persons ,  as  chemisLs ,  fo remen,  laborers ,  c le rks ,  sh ippers  and hand lers .

B .  Meadowbrook  purchased a l l  i t s  meta l l i c  raw mater ia ls  f rom the  parent

corporat ion, which purchases in turn represented approximately 40 percent of

a l l  the  parent ' s  sa les  dur ing  the  1rgs1s  in  ques t ion .

9 .  D iamond so l i c i t s  a l l  sa les ;  o f  Meadowbrook 's  p roduc ts ,  b i l l s  Meadowbrookrs

cus tomers  and rece ives  a I l  remi t tances .  D iamond main ta ins  Meadowbrook 's  books

of account.  and hires and compensates Meadowbrookts supervisory personnel.

10. Each month Diamond charges the intercompany account with Meadowbrook

for  raw mater ia ls  so ld  Lo  i t  and fo r  admin is t ra t i ve  serv ices  rendered.  Th is

in te rcompany account  genera l l y  to ta ls  one-ha l f  m i l l i on  do l la rs  bu t  a t  t imes has

been weI l  over  one mi l l ion  do l la rs .

11 .  Pet i t ioners  f i led  conso l ida ted  federa l  income tax  re tu rns  fo r  the

f i s c a l  y e a r s  1 9 7 3  a n d  1 9 7 4 .

12. Idhen Diamond submitt .ed i ts New York franchise tax reports for f iscal

years  1973 and I974,  ne i ther  i t s  p res ident  nor  i t s  accountan ts  were  aware  tha t

i t  might be permit ted to f i le on a combined basis with Meadowbrook. Pet i t ioners

subsequent. ly engaged new accountants, who f i ted the amended reports and refund
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claims and sought the permission of the Tax Comrnission to f i le combined reports

in f iscal  year 1975 and thenceforward. The Comrnission granted pet i t ioners

leave to  so  f i le  -

CONCIUSIONS OF IALI

A.  That  subd iv is ion  4  o f  sec t ion  211 o f  the  Tax  Law,  in  per t inent  par t ,

p r o v i d e s :

' ' I n t h e d i s c r e t i o n o f t h e t a x c o m m i s s i o n l a L Y t a x p a y e r

t ia l l y  a l l  the  cap i ta l  s tock  o f  wh ich  is  owned or  cont ro l led  e i ther
d i rec t l y  o r  ind i rec t l y  by  one or  more  o ther  corpora t ions .  .  .  ,  may be
required or permit . ted to make a report  on a combined basis covering
any such other corporat ions and sett ing forth such information as the
tax  commiss ion  may requ i re l  p rov ided,  however ,  . . . tha t  no  combined
report  covering any corporat ion not a taxpayer sharl  be required
un less  the  tax  commiss ion  deems such a  repor t  necessary ,  because o f
intercompany transact ions or some agreement,  understanding, arrange-
ment  o r  t ransac t ion  re fe r red  to  in  subd iv is ion  f i ve  o f  th is  sec t ion ,
in  o rder  p roper ly  to  re f lec t  the  tax  l iab i l i t y  under  th is  a r t i c le . "

A f te r  the  s tock  ownersh ip  o r  con t ro l  requ i rement  has  been met ,  as  i s  c lear ly

the case here, the Commission, in determining whether to permit  or require

combined reports,  considered the fol lowing factors: (1) whether the corporat ions

were engaged in the same or related l ines of businessl  (2) whether any of the

corporat ions were in substance merely departments of a unitary business conducted

by the ent ire group; (3) whether the products of any of the corporat j -ons were

sold to or used by any of the other corporat ions I  (4) whether any of the

corpora t ions  per fo rmed serv ices  fo r ,  o r  loaned money to ,  o r  o therw ise  f inanced

or  ass is ted  in  the  opera t ions  o f ,  any  o f  the  oLher  corpora t ions l  and (5 )  whether

there were other substant ial  interconpany transact ions among the const i tuent

corpora t ions .  Former  20  NYCRR 5.28(b) Compare  20  NYCRR 6-2 .3 ,  e f fec t i ve  fo r

taxab le  years  commenc ing  on  or  a f te r  January  1 ,  7976.

B. That at the t ime Diamond f i led i ts separate

years  ended 0c tober  31 ,  1973 and October  31 ,  1974,  i t

repor t  fo r  the  f i sca l

was wel l  aware of those
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circumstances which would warrant seeking permission from the Commission to

f i le  on  a  combined bas is  fo r  sa id  per iods ,  and wh ich  indeed fo rmed the  bas is  o f

i t s  reques t  to  f i le  on  a  combined bas is  fo r  f i sca l  year  ended October  31 ,  1975.

These circumstances existed from Lhe t ime Diamond acquired Meadowbrook. That

pe t i t ioners  were  unaware  o f  the  app l icab le  s ta tu tes  and regu la t ions  is  insu f f i -

c ien t  reason to  a l low f i l i ng  re t roac t ive ly ;  i t  i s  ax iomat ic  tha t  ignorance o f

the law excuses no one.

There existed no unusual

on  the  par t  o f  pe t i t ioners  fo r  an

should be requested for the f i t ing

f n c . ,  S t a t e  T a x  C o m m . ,  J u n e  5 ,  1 9 8

Sta te  Tax  Comm. ,  June 6 ,  1 ,97  I .

c ircumstances which would give r ise to a need

extended period to determine whether permission

of  a  combined re tu rn .  Mat te r  o f  Car te r -Wal lace

STATE TAX CO}4MISSION

c.

t i ona l i t y

D.

Corp .  i s

DATED:

t r r i 4  I

hereby denied.

Albany, New York

z'i i$83

1; Matter of  ldalker Engraving Corporat ioq,

That  the  Tax  Commiss ion  has  no  ju r isd ic t ion  to  pass  upon the  cons t i tu -

o f  the  laws o f  th is  s ta te .

That  the  pe t i t ion  o f  T .  L .  D iamond & Co. ,  Inc .  and The Meadowbrook


